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Background. The problem of correlation of public 
and private law as instruments of legal centralization 
and decentralization is the cornerstone of jurisprudence 
throughout the entire period of existence of law, being 
directly dependent on the content of the political and 
economic organization of society and its dominant 
views. According to a fair comment by I. A. Pokrovsky, 
«throughout the course of history, the boundary 
between public and private law did not always pass in 
the same place, the areas of the one and the other 
changed many times» [1, p. 40].

A similar trend can be seen today at the example 
of transport. In the context of market reforms and 
restructuring, organizational and legal prerequisites 
have been created for development of an «innovative» 
model of legal regulation of the transport industry. The 
public legal organization of transport relations is now 
fundamentally different from the model that functioned 
in the Soviet period. Since the end of the 90s of the last 
century, complication of subordination and coordination 
ties in transport has been explained by total privatization 
of property, emergence of special business entities, 
proliferation of business activities, and most importantly 
it has led to extension of the sphere of private law 
regulation and to changing ratio in application of private 
law and public law in favor of private law.

Objective. The objective of the author is to 
consider transport law concept based on convergence 
of private and public law dominants.

Methods. The author uses general juridical 
methods, comparative analysis, evaluation approach.

Results.
Property redistribution –  function sharing
Previously, relations in the field of transport were 

grouped into two main blocks –  public administration 
and transportation, being respectively objects of public 
law and private law influence. The specificity of modern 
business in transport, not related to transportation, 
dictates the need for a new legal model for organizing 
property relations of business entities (real estate, 
obligations, corporate governance and ownership, 
etc.) and incorporating it into a single mechanism for 
legal regulation of relations in the transport sector.

This is confirmed in the program documents of 
the executive bodies regulating restructuring 
processes. Thus, in accordance with the program of 
structural reform in railway transport, carried out since 
the late nineties of the last century, at the first stage, 
the task was set and successfully accomplished to 
separate the functions of public administration and 
organizat ion of  economic pract ices whi le 

simultaneously separating competitive activities from 
the monopoly structure [2].

According to the strategy of development of railway 
transport until 2030, an effective combination of state 
regulation and market self-regulation mechanisms is 
provided. It is noted that the main means of state 
regulation in the natural monopoly segment of the railway 
services market are: establishment of fixed tariffs based 
on the economically justified costs of the regulated entities 
and the regulatory profit, taking into account the 
regulatory profitability of its own (invested) capital; setting 
tariff limits; regulation of non-discriminatory access; pre-
trial settlement of disputes regarding application of tariffs; 
maintaining a register of regulated segments of natural 
monopoly markets, subjects of natural monopolies, works 
(services) related to their field, etc. The main mechanisms 
of state regulation in the competitive segment include: 
regulation of behavioral conditions of activity of market 
entities (antimonopoly regulation); maintenance and 
development of conditions for effective self-regulation of 
the market for railway transport services in the conditions 
of price and technological competition, etc. [3].

The difficulty of identifying the object of legal 
regulation in transport and methods of influencing it 
has caused and continues to provoke in the scientific 
field a discussion on the status of legal model governing 
transport relations in the system of Russian law. Most 
authors see the optimization of normative regulation 
of such relations through creation of complex branches 
of law and adoption of a single codified act –  the 
Transport Code of the Russian Federation.

The idea of an integrated approach to regulation 
of relations in the field of transport is supported by many 
researchers. At the core of their reasoning is the thesis 
that a feature of legal norms governing transport 
relations is that, on the one hand, they regulate the 
power-organisation relations, traditionally being the 
subject of administrative law (vertical relations), and 
on the other, property relations (for example, in the 
field of transportation) that constitute the subject of 
civil law (horizontal relations). Thus, according to 
A. G. Kalpin, Russian transport law is a complex branch 
of law governing social relations arising in connection 
with transportation and other transport activities 
regarding performance of its functions [4].

According to A. I. Bobylev transport relations are 
heterogeneous in their legal nature, content, and subject 
composition. He quoted: relations in  creation of 
transport organizations of various organizational and 
legal forms; transportation related relations; labour 
relations; relations linked to the rational use of natural 
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resources; relations in the field of public administration 
of the transport complex, etc. [5].

The author of the textbook on transport law, 
V. A. Egiazarov, notes that the common goal of uniting 
the norms of various branches of law (civil, 
administrative, labour, land, etc.) in a single complex 
of transport law is to regulate the activities of each 
mode of transport as a single transport system of the 
country. The scientist proposes to single out the 
general (concluding long-term contracts, vehicles 
supply, liability for failure to fulfill obligations, tariffs, 
claims and lawsuits, etc.) and special parts (railway, 
inland water, air, sea and automobile law) within the 
transport law as an integrated branch of law. The 
special part of the transport law would regulate relations 
within each transport mode taking into account its 
specifics, for example, registration of transport 
documents, the procedure for licensing transport 
activities, etc. [6, pp. 8–9].

In civil science, there were also opinions on 
recognition of both transport law as a whole and its 
individual parts, for example, maritime law as 
independent branches of law [7].

Convergence as a balance of relations
In my opinion, search for an optimal model of 

systemic impact on transport relations lies outside the 
traditional concept of structuring the system of Russian 
law, that is, dividing it into clearly defined branches in 
accordance with the subject of legal regulation.

In the field of law to reveal the object of regulation 
in the transport sphere, the study of one’s own 
approaches to understanding the constantly evolving 
category of public relationship should precede. The 
essential content of public and private law, as well as 
their relationship in the legal systems of the pre-
revolutionary, Soviet and modern periods of 
development of statehood is very different. The 
emergence of new spheres of social relations, 
complication of existing, including transport-linked 
relations, indicate a change in the ways in which public 
and private law is manifested in a single matter of 
transport law. This is confirmed by creation of single 
business entities with public goals in transport; 
conclusion of contracts by participants of holding 
companies on interaction in the public law sphere, for 
example, in the field of transport security; corporate 
(private) management of organizations in the holding 
groups of persons in transport, etc.

Therefore, a simple statement of complexity of 
transport law as a set of norms of various industries 
must give way to the latest legal methodology of 
scientific knowledge of objective reality (in our case, 
the transport sphere), namely, convergence of private 
and public law. At the heart of this concept is the 
principle of systematization of social interests, which 
makes it possible at the level of the mechanism of legal 
regulation to identify general models of relationship 
between private and public principles [8, p. 47]. Only 
such an approach meets the modern requirements of 
the legal regulation of the reformed transport complex 
of the country. According to the fair point of 
M. Gredinger, one of the most important and difficult 
tasks of jurisprudence is to bring into unity the harmonic 
connection of various phenomena of legal life [9].

If public administration in transport traditionally 
remains the subject of public law regulation, the use of 
universal legal means of private law regulation in this 
industry is distinguished by unconditional specificity. 
Acknowledging the multiplicity of private law spheres 
in transport, the use of such means «in its pure form» 
as classical instruments of refraining from direct and 

power enforced influence seems to be problematic. 
The presence in the private-law sphere, directly or 
indirectly, of state-governmental beginnings, is 
obviously due to the requirements of ensuring public 
(public and state) interests in transport. This may 
include compliance with transport safety requirements 
for transportation, licensing of certain types of 
transportation activities, implementation of state policy 
in transport and property affairs through the corporate 
management mechanism of legal entities (participants 
in holding structures), compulsory insurance in 
transportation field, etc. These cases are examples of 
entry of public legal tools (public law) into private law 
matter.

The study of the forms of convergence of public 
and private law concerns not only the property side of 
transport, but also organization of the entire industry, 
including the mechanism of state management of it, 
since the newest (functional) approach to studying the 
specifics of transport relations should provide, it 
seems, a link between industry leadership and 
economic practice as an object of regulating action.

In this sense, of particular interest is the question 
of the study of the legal nature, types and regulation of 
organizational and managerial relations in transport.

Disagreeing with the position of administrators 
about the exclusive «belonging» of management 
(subordination) relations to the subject of administrative 
law regulation, it is worth pointing out the universal 
nature of coordination and subordination relations 
between subjects, law-ordered through creation and 
use of appropriate legal tools, where the choice of the 
method of legal influence (public or private) depends 
on the purpose of their application by the subject of 
rule-making. Management in public law, carried out for 
public purposes, has a subordination character, and 
management in a private law is of  coordination character.

In the Explanatory Dictionary of the Living Great 
Russian Language, V. Dahl gives several meanings to 
the concept of «management»: firstly, «to manage is 
to control something, to rule, to give course, direction»; 
secondly, «to dispose –  to manage, to be the owner, 
the manager of something, to tidy up» [10]. Applying 
this interpretation of management in the transport and 
legal sphere, we note that the first value is more 
applicable to public administration in transport, the 
second is the essence of management in the property 
sphere. So based on the nature of the legal powers of 
JSC Russian Railways, we note that the management 
that it exercises should be viewed from the standpoint 
of private law, since the very nature of power here is 
a particular one: it is the power of the owner, the 
economic owner, built no longer on subordination, but 
on coordination, the main purpose of which is to 
provide the country with rail transportation, railway 
services, as well as with profit.

Three organizational models
There are prerequisites for identifying three types 

of transport management –  organizational models: 
state, economic (for all modes of transport) and 
corporate (at the level of holding companies, but only 
within certain transport modes, for example, within JSC 
Russian Railways for railways (Pic. 1), public JSC 
Aeroflot for air transport).

In public and private law, the subject and object of 
management are the main system-forming elements.

Public administration in transport is a form of 
administration in public law. It is carried out in order to 
meet the needs of the state and society for 
transportation through implementation of state policy 
in the transport sector. The subjects of public 
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administration in transport are the executive authorities 
exercising their authority in this area on behalf of the 
state. They have the status of legal entities –  non-profit 
unitary organizations with authority in the field of public 
administration of the transport industry (public legal 
entities). These include: the Ministry of Transport of the 
Russian Federation, the Federal Service for Supervision 
in the Field of Transport, the Ministry of Internal Affairs 
of the Russian Federation, etc.

Economic management in transport, carried out by 
corporations, including those with state participation, is 
provided primarily by private law instruments. It 
represents the ordering effect on the process of 
economic activity of economic entities (conclusion of 
civil law contracts on insurance of transport infrastructure 
facilities, disposal of property, management of 
intellectual property, etc.). This is an external aspect 
focused on third parties. In addition, economic 
management provides organization (coordination) of 
economic activities in the field of transport. Thus, in the 
regulation on the property management department of 
JSC Russian Railways, its functions imply organization 
of accounting and registration, as well as management 
of property (transactions with property that do not 
contradict the law) [11]. Transport management is 
characterized by both static and dynamic relationships. 
On the one hand, this is the process of streamlining 
relations on the ownership of property to an economic 
entity (property accounting), on the other, interaction 
with other participants in civil turnover through 
conclusion of civil law transactions.

Special objects of economic management are 
property complexes, for example, a railway station as 
an element of railway infrastructure. It refers to a 
complex real estate object –  part of the station complex 
and railway station (passenger stopping point), building 
or complex of buildings and structures located on land 
plots that are federal property, consisting of premises 
intended for passenger service and other users of 
railway services, placement of staff [12].

Commercial use of intellectual property in the 
system of JSC Russian Railways is ensured, in 
particular, by the standard STO RZD 1.08.011-2010 
«Innovative activity in JSC Russian Railways. Rules for 
commercial use of intellectual property» [13], in which 
it is determined that the management of intellectual 
property is a set of measures aimed at the optimal use 
of this resource to achieve the objectives of the right 
holder.

The model of corporate governance of the holding 
company has been created on the railway transport. 
Issues of corporate governance in Russia, including in 
the field of transport, do not have the necessary 
legislative regulation and continue to be the most 
debatable in the modern domestic doctrine of private 
law. The definition of corporate governance is not 
contained either in the Civil Code of the Russian 
Federation or in special laws regulating the activities of 
corporations.

The subjects of local rulemaking, economic 
entities, are trying to fill the legislative gap. Thus, 
corporate governance codes and similar local acts 
were adopted in large transport business entities 
with state participation: the corporate conduct code 
of PJSC Aeroflot –  Russian Airlines (approved by 
the annual general meeting of shareholders, 
Minutes No. 40 of June 28, 2017), code of business 
ethics of JSC Russian Railways (approved by the 
decision of the board of directors dated March 30, 
2015, Minutes No. 3), the procedure for corporate 
governance by JSC Russian Railways of business 
entities whose shares  it owns (approved by the 
board of directors of JSC RZD on June 30, 2004), 
and others.

Corporate transport governance, being a type of 
private law management, arises within the framework 
of corporate relations and provides:

a) organizational unity within transport corporations 
created in the form of business societies (management 
within corporations);

b) coordination of their activities within non-entity 
associations and holding companies (corporate 
management).

Holding company
Corporate transport management is regulated by 

law at two levels. Firstly, there is the level of federal laws 
and subordination regulatory acts (first of all –  the law 
on joint stock companies [15], the law on limited liability 
companies [16]). Secondly, these relations, as already 
noted, are an area of local rulemaking.

The institute of corporate governance in Russia, in 
addition to the federal laws on corporations, is 
supported by special bylaws that update the specifics 
of participation of public law entities in them: Order of 
the Federal Property Management Agency No. 330 of 
September 3, 2014 «On Approval of the Methodological 
Recommendations for Building the Internal Audit 
Function in Holding Structures with Participation of the 
Russian Federation» [20]; Order of the Federal Property 
Management Agency No. 253 of July 9, 2014 «On 
Approval of the Methodological Recommendations on 
Formation of the Regulation on Remuneration and 
Compensation of Members of the Audit Commission 
of the Joint-Stock Company with Participation of the 
Russian Federation» [21]; Order of the Federal Property 
Management Agency No. 306 dated August 22, 2014 
«On Approval of the Methodology for Self-Assessment 
of Quality of Corporate Governance in Companies with 
State Participation» [22]; Order of the Federal Property 
Management Agency No. 94 of March 27, 2014, «On 
Approving Guidelines for Organizing the Work of the 
Corporate Secretary in Joint-Stock Companies with 
State Participation» [23], etc.

The features of corporate governance are quite 
visible at the example of a holding association in railway 
transport [24].

Under the «Russian Railways» holding, in acts of 
local rule-making, we mean a group of legal entities, 
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including the parent company –  JSC Russian Railways –  
and its subsidiaries that carry out core activities, as well 
as legal entities that carry out core activities in which 
subsidiaries Russian Railways themselves act as a 
controlling shareholder [25].

Corporate governance in railway transport follows 
the following scheme:

a) management within the holding company of JSC 
Russian Railways and subsidiaries of the first and 
second levels as corporations;

b) management of the holding as a whole, 
including: 1) management by the holding company –  
JSC Russian Railways of  the activities of first-level 
subsidiaries and 2) management by first-level 
subsidiaries in the status of controlling shareholders of 
the activities of second-level subsidiaries.

That is, in this scenario, JSC Russian Railways, as 
a single economic entity and a holding company 
leading the group of persons, is a subject of economic 
and corporate management in railway transport 
(Pic. 2).

The objects of the streamlining impact (control) on 
transport, therefore, in the sphere of private law are:

a) intra-organizational activity of the economic 
company as a member of the holding company;

b) conduct of business entities within the holding 
structures, ensuring their coordinated functioning;

c) property belonging to the holding participants. 
It should be noted that the feature of transport 
management is that legal entities are both objects and 
subjects of management relations.

A confirmation of this position is the modern 
concept of management in private law, according to 
which (Yu. S. Kharitonova) management activities 
include three groups of relations: management of a 
person, management of a collective body (entity) and 
management of property [26].

Conclusion. It should be noted that at present 
there is a need to create a single balanced mechanism 
for public law and private law regulation of «vertical» 
and «horizontal» relations in the field of transport based 

on the current legal methodology which is  convergence 
of private and public law.
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